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PER CURI AM

Appel | ant - Dogwood Realty, Inc., owner and operator of severa
assisted living facilities in Virginia, sued various state
enpl oyees under a variety of federal causes of action, alleging
racial discrimnation wth respect to the |icensing and nonitoring
of its assisted living facilities. A nagistrate judge dism ssed
nost of the clainms pursuant to Fed. R G v. P. 12(b)(6) for failure
to state a cl ai mupon which relief can be granted and di sm ssed t he
remai ni ng clainms under Fed. R G v. P. 56, on summary judgnent. In
t hi s appeal , Dogwood contends that the nagi strate judge erroneously
di sm ssed a First Anmendnent retaliation claim which it maintains
the conplaint alleges, and that the nagistrate judge inproperly
i nposed a heightened pleading standard in dismssing sone of
Dogwood’ s clains under 42 U S.C. 8§ 1981.' For the reasons that

follow we affirm

l.
Prior to February 2001, licensing inspectors of the Virginia
Departnent of Social Services (DSS) found “nunerous, persistent,
and recurrent” conpliance issues with assisted living facilities

owned by appellant. J.A 1302. In turn, Dogwood sent letters to

!Appel l ant raises a nunber of additional clains with respect
to the magistrate judge’'s orders. These grounds for appeal are
neritless and the orders of the magistrate judge with respect to
them are affirmed on the reasoni ng bel ow.
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hi gh-ranking Virginia officials alleging that it was being cited
for mnor violations because it was owned by a nmenber of a racial
mnority. 1d. at 45, 46, 49. In February of 2001, the decision
was made to deny or term nate the |icenses of several Dogwood- owned
facilities. 1d. at 1302. Appellant began the state adm nistrative
appeal process, but ultimately withdrew its appeals, id. at 1302-
03, and filed the instant suit in the Eastern District of Virginia.
In its Third Anended Conplaint, appellant asserted a nunber of
clainms of racial discrimnation in the licensing decisions and the
state adm nistrative process. See id. at 19-44. The nmgjority of
the clains were dismssed under Fed. R Cv. P. 12(b)(6),
i ncluding, of relevance here, sonme of appellant’s clainms under
section 1981. |1d. at 116-18. The bal ance of clainms, includingthe
remai nder of the section 1981 clains, were dismssed on summary

judgment. |d. at 1294. This appeal followed.

.
Appel l ant contends that the mmgistrate judge erred in
di sm ssing a First Anendnent retaliation claiminits Third Arended
Conmpl aint. W conclude that no First Amendnent cl ai mwas evi dent
on the face of the conplaint, and that the district court did not
err inits dismssal of the conplaint as pled.
Appel | ant asserts, based on the following facts, that there

was a First Anendnent retaliation claimpled in the Third Anended
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Conpl ai nt : Paragraphs 16 and 17 allege that appellant sent
letters, attached as exhibits to the conplaint, to high ranking
Virginia officials conplaining of discrimnatory treatnent by DSS
staff and that the staff therein conplained about “ultimtely
di scovered the existence of the conplaint letter[s].” 1d. at 23;
id. at 45, 46 (exhibits). Par agraphs 18-20 allege that
correspondence conti nued between appel |l ant and vari ous governnent
officials. 1d. at 24. Finally, five paragraphs in the conplaint,
enploying slightly different fornulations wth no relevant
di stinctions for purposes of this appeal, use the word “retaliate.”
For exanple, Paragraph 21 all eges that defendants:

entered into a continuing conspiracy and agreed to

retaliate and i nvi di ously di scri m nate agai nst
[ appellant], on account of race, color and national
origin, and in furtherance thereof intentionally

conmitted all of the herein acts, om ssions and conduct,

inviolation of U S.C. 42, 8§ 1985, 1983, 1981, 1982, and

the 5th (Due Process) and 14th (Privileges & I munities,

Due Process and Equal Protection) Anendnents to the U. S.

Constitution).

Id.; see also id. at 24 (Paragraph 22); id. at 25 (Paragraph 25);
id. at 29 (Paragraph 39).

In assessing whether appellant raised a First Amendnent
retaliation claim the inquiry is whether the conplaint “[gave] the
defendant[s] fair notice” of such a claim and “the grounds upon
which it rest[ed].” Conley v. G bson, 355 U S. 41, 47 (1957).

Appel lant  conplained of racial discrimnation to the

government and, using the various fornulations of Paragraph 21
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cited above, that defendants thereafter “agreed to retaliate and
invidiously discrimnate against [it], on account of race, color
and national origin,” see, e.qg., i1d. at 24. The conpl ai nt
consistently alleges that the retaliation was “on account of race,
color and national origin,” see, e.q., id., rather than on account
of the exercise of First Anmendnent rights in seeking redress for
governnmental racial discrimnation. And the provisions of | awthat
appel l ant repeatedly clains were violated did not include the First
Amendnent. Moreover, in granting in part and denying in part the
defendants’ notion to dismss, the magistrate judge explicitly
denom nated “the only clainms remaining”, id. at 148, and did not
discuss aretaliation claimas either a dism ssed claimor a viable
claim Yet appellant did not request that the magistrate judge
clarify his order such as to preserve a First Arendnent retaliation
claim

Under these circunstances, the defendants were entitled to
proceed on the wunderstanding that appellant alleged at nost
statutory civil rights retaliation clainms only.? There sinply is
nothing in appellant’s allegations, or otherw se, that woul d have
pl aced defendants on notice that appellant was claimng that his

First Amendnent right not to be retaliated against for protected

To the extent that any statutory civil rights retaliation
claimwas i nproperly di sm ssed, appellant has abandoned that claim
since its appeal explicitly challenges only the inproper dism ssal
of its section 1983 claim See Appellant’s Br. at 7.
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expression had been viol ated. The magi strate judge hinself did not
suspect that appellant intended to make a First Anmendnent
retaliation claimuntil sunmary judgnent, see id. at 1300, when

appel lant nore explicitly referenced his “freedom of speech,” id.

at 429.

[T,
The magi strate judge properly applied Fourth Grcuit precedent
governing Rule 12(b)(6) pleading standards in dism ssing sone, but
not all, of appellant’s section 1981 clainms. Construed in its best

I ight, Dogwood’ s appeal focuses on the follow ng statenment by the

magi strate judge: “In order to state a claimunder 8§ 1981 based on

indirect proof, as here, a plaintiff . . . nust first establish a

prima facie case under the sane burden-shifting analysis required

for Title VIl actions.” J.A 130 (second enphasis in original).

Appel l ant argues that this statement is inconsistent with the

Suprene Court’s holding in Swerkiewcz v. Sorema N. A, 534 U S

506, 515 (2002), that “an enploynent discrimnation plaintiff
[under Title WMI1] need not plead a prima facie case of
discrimnation . . . [in order] to survive [a] notion to dismss.”

However, “[o]Jur circuit has not . . . interpreted Sw erkiew cz
as renoving the burden of a plaintiff to allege facts sufficient to

state all the elenents of [its] claim” Bass v. E. I. Dupont de

Nenours & Co., 324 F. 3d 761, 765 (4th Cir. 2003) (citing D ckson v.
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Mcrosoft Corp., 309 F.3d 193, 213 (4th Gr. 2002)). I n ot her

words, “[wlhile a plaintiff is not charged with pleading facts
sufficient to prove [its] case, as an evidentiary matter, in [its]
conplaint, a plaintiff is required to allege facts that support a
claimfor relief.” |d. The magi strate judge correctly applied
this test, as the only section 1981 clains disn ssed were those
where there were “no facts alleged in . . . the Conplaint that
m ght show or even allow an inference that any defendant
intentionally discrimnated against Dogwod because of race or
national origin,” J.A 132; discrimnatory intent is, of course, an

el ement of section 1981 actions, see Ceneral Bldg. Contractors

Ass’'n, Inc. v. Pennsylvania, 458 U S. 375, 391 (1982). That the

magi strate judge correctly appliedthis Grcuit’s test is confirned
by the fact that he denied the notion to dismss with respect to
t hose portions of the conplaint that did allege facts sufficient to
state the el ement of intentional discrimnation. J.A 132-33. The
di sm ssal of sone of appellant’s section 1981 clains at the Rule

12(b)(6) stage therefore was not error.

CONCLUSI ON
For the reasons stated herein, the orders of the magistrate
j udge are affirned.

AFFI RVED



